UTILITY CONSTRUCTION AGREEMENT

This Utility Construction Agreement (this “Agreement”) is executed to be effective the ___ day of _______, 2003, by and between HEB Grocery Company, LP, a Texas limited partnership (“HEB”), and the City of Taylor, a Texas municipal corporation (the “City”). 

RECITALS

A.  HEB is under contract to acquire an approximately 20.54-acre tract of land located in the City’s municipal limits near the northwest corner of SH 95 and FM 397, as more particularly described on Exhibit “A” and depicted on Exhibit “B” hereto (the “HEB Tract”), and after its acquisistion, HEB will construct a wastewater system to serve the HEB Tract.

B.  The City owns a public utility easement pursuant to which it can construct and maintain the Turkey Creek Lift Station and appurtenant wastewater utility facilities located in the area as depicted on Exhibit “B” hereto (the “City Easement”).  

C.  As an alternative to HEB’s wastewater system, the City and HEB want to cooperate with each other to fund and construct a regional wastewater facility, including the Turkey Creek Lift Station and related appurtenances, including gravity and force mains required, to connect the lift station to an existing wastewater line while serving the HEB Tract, all as depicted on Exhibit “B” hereto (the “Project”).

D.  The Project will benefit the City by providing economic development, and this Agreement and the City’s joinder herein and participation in the cost of the Project are authorized pursuant to both Texas Local Government Code, Section 212.071, et seq., and Section 380.001, et seq.

E.  The Project will benefit HEB by providing wastewater service to the HEB Tract.

NOW, THEREFORE, for good and valuable consideration, and in consideration of the mutual covenants and benefits herein contained, and subject to all of the terms and conditions hereof, HEB and the City agree as follows:

AGREEMENT

1.  Definitions.  (a)  Costs.  The Project “Costs” that HEB and the City agree to pay as set out in this Agreement are (i) the soft and hard costs associated with the Project, including, but not limited to, engineering costs, design costs, surveying costs, consultant fees, costs to obtain regulatory approvals, costs of labor, materials, and supplies, and any other similar costs or expenses, but (ii) not including the engineering and construction costs of certain gravity lines (which costs shall be paid solely by HEB).  The parties’ estimate of the Costs, including a ten percent (10%) contingency amount, is attached as Exhibit “C” hereto.  The parties acknowledge that the actual Costs might differ from those set out on Exhibit “C”.


(b)  Project Manager.  HEB shall be the manager of the Project.  HEB may appoint or contract with any person to act as the project manager on behalf of HEB.  

2.  Payment of Costs.  (a)  HEB’s Share.  As the Project manager, and subject to all of the terms and provisions of this Agreement, HEB agrees to be responsible for payment of all of the Costs as they become due and payable during design and construction of the Project.  HEB may request, receive, and disburse funds from the “Escrow Account” (as defined below) for those purposes, as described below.   Concurrently with its execution of this Agreement, HEB shall execute an Escrow Agreement (herein so called) in the form attached hereto as Exhibit “D” and shall escrow with Heritage Title Company of Austin, Inc. (“Escrow Agent”) forty-two and one-half percent (42½ %) of the estimated Costs as set out on Exhibit “C” hereto (“HEB’s Share”) to secure HEB’s payment of HEB’s Share. 

(b)  The City’s Share.  The City agrees that it shall pay as its share of the Costs the lesser of $__________ or fifty-seven and one-half percent (57½ %) of the total Costs (the “City’s Share”).  Concurrently with its execution of this Agreement, the City shall execute the Escrow Agreement and shall escrow with Escrow Agent $____________ to secure the City’s payment of the City’s Share.  The City acknowledges that the City’s Share of the Costs, however calculated, and as with HEB’s Share, includes a ten percent (10%) cushion to help fund actual Costs that exceed the estimated Costs.

3.  Pre-Construction.  (a) Design.  Subject to all of the City’s Share and HEB’s Share first being deposited with the Escrow Agent, HEB shall be responsible for causing the preparation of the plans and specifications for the Project (the “Plans”), and shall retain Bury + Partners as the engineer to prepare the Plans.  HEB will submit the Plans to the City for the City’s review and approval no later than the 60th day after the Effective Date of this Agreement.  The Plans shall include the engineer’s revised estimate of the construction portion of the Costs.  The City shall either approve or disapprove the Plans in writing and notify HEB of its decision within twenty (20) days after the City receives the Plans for review.  If the City has not notified HEB in writing of the City’s disapproval of the Plans by the end of such 20-day review period, the Plans shall be deemed approved by the City.  The Plans as approved are the “Plans” for purposes of the remaining terms of this Agreement.


(b)  Bids.  Within fifteen (15) days after the City’s written or deemed approval of the Plans, HEB will solicit bids for the construction of the Project.  HEB may participate in the bid.  HEB will choose the bid for construction of the Project based on HEB’s assessment of which is the best bid, based on cost, experience, financial security, experience, or any other factors HEB considers important.  Prior to execution of the construction contract with the winning bidder, HEB will submit a copy of the construction contract to the City for the City’s review and approval, which approval shall not be unreasonably withheld, conditioned, or delayed.  If the City has not approved or disapproved the bid within fifteen (15) days after HEB submits the construction contract to the City, the City’s approval of the construction contract shall be deemed given.


4.  Construction.   (a)  Schedule.   HEB will cause the Project to be constructed according to the construction contract and the Plans on a timely basis once commenced.


(b)  Draw Requests.  HEB may draw upon the Escrowed Funds on a monthly basis to offset the costs of designing, permitting and constructing the Project.  HEB shall prepare all monthly Draw Requests (herein so called) to include (a) a certificate executed by an officer of HEB detailing the Costs incurred by HEB during the payment period (the “Draw Amount”), and (b) invoices or other reasonable backup for the Costs incurred by HEB during the payment period (including a certificate executed by a licensed engineer or architect that (1) shows the percentages and value of work completed on the Project during the payment period, (2) states that all portions of the Project for which payment is requested have been completed in accordance with the Plans, and (3) certifies that all labor, materials and other items with respect to that portion of the Project for which payment is requested have been paid in full).  HEB shall submit all Draw Requests to the City for review and approval.  The City will take final action on each Draw Request within five (5) business days after its receipt of the same, and, if approved (which approval shall not be unreasonably withheld), deliver the Draw Request to Escrow Agent.  If the City reasonably objects to any Draw Request, it will notify HEB and Escrow Agent within five (5) business days after its receipt of the same and will then use good faith, diligent efforts to resolve its objection within three (3) business days after such notification.  If the City’s objection is not resolved within eight (8) business days after the City’s initial receipt of the Draw Request, the City shall immediately forward the uncontested portion of the Draw Request to HEB and Escrow Agent as the Draw Amount for payment, and thereafter the City and HEB will work to reach agreement on the disposition of the contested amount.  Any fully or partially approved Draw Request forwarded by the City to Escrow Agent shall constitute an “Approved Draw Request”.  If the City fails to timely object to, accept, forward or otherwise respond to a Draw Request as herein required, then HEB may immediately deliver such Draw Request to Escrow Agent along with HEB’s true and correct affidavit stating that the City has failed to timely respond to the Draw Request, and such Draw Request and affidavit shall also constitute an Approved Draw Request.  Within two (2) days after the date Escrow Agent receives an Approved Draw Request from the City or HEB (HEB’s Approved Draw Request to consist of a Draw Request accompanied by HEB’s true and correct affidavit stating that the City has failed to timely respond such Draw Request in accordance with the terms of this paragraph), Escrow Agent shall disburse the Draw Amount to HEB. Notwithstanding anything to the contrary contained herein regarding the calculation of the City Share, HEB may draw down on the full amount of the Escrowed Funds in the manner herein provided in order to facilitate the construction of the Project; provided, however, upon completion and acceptance by the City of the Project, the parties shall (A) determine the total Costs, and (B) calculate the City’s Share of the Costs (i.e., the lesser of 57½ % of the Costs or $________), and if the parties determine that the City’s Share of the Costs is less than $___________, then HEB shall promptly reimburse the City for the difference between $___________ and the City’s Share of the Costs.   

(c) Retainage.  Notwithstanding any other provision of this Agreement to the contrary, Escrow Agent shall retain ten percent (10%) of the amount of the Construction Contract as statutory retainage, which 10% retainage shall not be released to the Project Manager for disbursement until the later of (i) acceptance of the Project by the City, or (ii) 31 days after completion of the Project.  Upon completion and acceptance by the City of the Project, and payment of all of the Costs, but in any event no sooner than ten (10) days or later than fifteen (15) days after such acceptance by the City, the Project Manager shall instruct the Escrow Agent to disburse any remaining escrowed funds to the Developers and the City in the same proportion that each party’s initial deposit bore to the total deposited amount for payment of the Costs.

 (d)  Change Orders.  During the course of construction of the Project, either HEB or the City may request changes to the Plans (a “Change Order”).  HEB, as project manager, will ensure that both parties receive a copy of the Change Order request, and will arrange for the contractor and/or engineer to provide each of HEB and the City with an informal estimate of the cost of such Change Order.  The party requesting the Change Order shall pay all additional costs associated with that Change Order, including any design and construction costs, and if both parties request the Change Order, the cost thereof shall be allocated between them as they may agree.

(e)  Shortfalls.  If during the course of construction there are insufficient funds in the Escrow Account to pay for the Costs of construction of any project (a “Shortfall”), then upon HEB’s written request for payment of the Shortfall (i) the City and HEB shall deposit sums equaling the Shortfall in the aggregate, pro rata based upon their respective initial deposits, into the Escrow Account to pay for such Shortfall, or (ii) either party may elect to fund such a Shortfall.   Any party funding any such Shortfall shall have the right to pursue collection of such amount from the other, non-depositing party by means of any remedies available at law or in equity.


5.  Easements.   (a)  HEB Easement.  HEB will grant an easement across the HEB Tract for that portion of the Project as identified on Exhibit __ that is located on the HEB Tract (the “HEB Easement”).  HEB will also acquire an easement from KB Home to the extent necessary for the Project.  Both easements shall be perpetual, and shall include a standard, associated temporary construction easement.

(b)  City Easements.  The City agrees that the City Easement shall be used for the construction and location of the Project.  The City further agrees to acquire for the Project all other easements that are necessary for the construction, operation, maintenance, repair, and replacement of the Project, including any such easements located on the tracts owned by the Williamson County Park Foundation, Inc. as might be necessary (collectively, the “Off-Site Easements”).  HEB agrees to make reasonable efforts to help the City acquire the Off-Site Easements, provided, however, that HEB is not required to spend money in connection with the Off-Site Easements.  The City hereby agrees to diligently and timely pursue and complete acquisition of all of the Off-Site Easements.  All of HEB’s obligations under this Agreement, including without limitation the obligations to grant easements, bid contracts, construct the Project, or pay any Costs whatsoever, as well as any obligation hereunder whatsoever on the part of HEB to close the acquisition of the HEB Tract, are expressly contingent on the first City acquiring all of the Off-Site Easements.  All such easements as are described in this paragraph shall be perpetual, and shall include a standard, associated temporary construction easement.


6.  Schedule.  (a) Completion.  For purposes of this agreement, the Project shall be completed when the City’s Director of Public Works and HEB’s engineer certify in writing that the work involved in the Project has been completed in accordance with the Plans (as they may have been amended by any Change Order).   

(b)  Expiration.  If, after three (3) years from the date of execution of this Agreement, HEB has not initiated the construction of the Project, this Agreement shall expire. 


7.  Ownership.  After the Project is completed, the City shall execute with HEB a document accepting title and ownership of the Project, and from and after the time of the execution and delivery of such a document, the City will own, operate, and maintain the Project so accepted and the City shall be responsible for all costs associated with the ownership, operation and maintenance of same. 


8.  City assurances.  (a)  Expedited Review.  The City agrees to expedite the review of all plans submitted for the Project, and further agrees to promptly inspect and accept the Project during and after construction, subject to the terms and conditions hereof including the requirement that the Project be built according to the Plans.

(b)  Capacity Reserved.  The City hereby agrees that as of the date of this Agreement, there is and shall be reserved to the HEB Tract _______________ of wastewater capacity.  All other wastewater capacity attributable to the Project is allocated to the City.  The City hereby agrees that it shall provide _____________ of wastewater service to the HEB Tract conditioned only upon completion of the Project.  


(c)  Payment of the City’s Share.  The City hereby represents to and covenants with HEB that the City has approved the City’s Share of the Costs, and that the City’s budget provides for the prompt payment to HEB of the City’s Share of the Costs as set out in this Agreement.

9.  City fees.  The City shall not charge or collect application, permit, or capital recovery fees from HEB with regard to the wastewater service provided to the HEB Tract from the Project.


10.  Liens.  Neither HEB nor the City will cause, suffer, or permit the filing, perfection, or execution of any lien or other encumbrance against the Project or each other’s property, or any portion thereof.  

11.  Acquisition of the HEB Tract.  HEB’s obligations hereunder are subject to the acquisition of the HEB Tract by HEB.  In the event that HEB does not acquire the HEB Tract within one (1) year after the date of this Agreement, HEB’s obligations hereunder, including to pay HEB’s Share, to obtain an easement from KB Home or to grant the HEB Easement, and to construct the Project, shall automatically terminate and be of no further force and effect.  In the event that HEB acquires the HEB Tract, this Agreement shall be binding upon and inure to the benefit of the parties and their respective successors and assigns.  In either event, if the City can not obtain the easements that it is required to obtain for the Project, if the Costs are ultimately prohibitive for HEB to pursue the Project, or if the City can not or does not perform hereunder, the City acknowledges that HEB may construct a wastewater system that connects to the 10” wastewater line located in the northeast corner of the KB Home tract south of FM 397, and that such system will not be a regional system.


12. Miscellaneous.  (a)  No Partnership. HEB and the City agree and acknowledge that with respect to the Project or otherwise by virtue of this Agreement, they are not partners or joint venturers. This Agreement will not be construed in any form or manner to establish a partnership, joint venture or agency, express or implied, nor any employer-employee or borrowed servant relationship by and between the parties.


(b) Notice. All notices, demands and requests which may be given or which are required to be given by either party to the other shall be in writing and shall be deemed effective when: (i) personally delivered to the intended recipient; (ii) two (2) days after being sent, by certified or registered mail, return receipt requested, addressed to the intended recipient at the address specified below; (iii) delivered in person to the address set forth below for the party to whom the notice was given; (iv) deposited into the custody of a recognized overnight delivery service such as Federal Express Corporation, Emery, or Lone Star Overnight, addressed to such party at the address specified below; or (v) sent by facsimile, telegram or telex, provided that receipt for such facsimile, telegram or telex is verified by the sender. For purposes of this Agreement, the addresses of the parties for all notices are as follows (unless changed by similar notice in writing given by the particular person whose address is to be changed):

If to HEB:

H. E. Butt Grocery Company

646 South Main

San Antonio, Texas  78204

Attn:  Eric Moede 

Fax:  210.938-7788

With copy to: 

Steven C. Metcalfe

301 Congress Avenue, Suite 1200

Austin, Texas 78701

Fax:512.404-2244 

If to the City: 

City of Taylor

Attn: _________

Fax: 512._________

With copy to: 

Ted Hejl

____________________

Taylor, Texas 78____

Fax: 512._______


(c)  Legal Expenses.  The party or parties not in default may employ attorneys to pursue its legal rights and, if the party or parties not in default prevails before any court or agency of competent jurisdiction, the defaulting party shall be obligated to pay all expenses incurred by the party or parties not in default, including reasonable attorney’s fees.


(d)  Governing Law.  This Agreement shall be governed by and be construed in accordance with the laws of the State of Texas.  If any provision of this Agreement shall be held by a court of competent jurisdiction to be contrary to law or public policy or otherwise unenforceable, the remaining provisions shall remain in full force and effect, and the parties shall negotiate, in good faith, a substitute, valid, and enforceable provision which most nearly reflects the parties’ stated intention as set forth in such affected provision.


(e)  Time.  Time is of the essence with respect to all matters covered by this Agreement.


(f)  Binding Effect.  This Agreement shall bind the parties to this Agreement, their affiliates, successors, and assigns.  No other persons or entities may enforce this Agreement or claim any benefits under this Agreement.  There are no oral agreements between the parties hereto with respect to the subject matter hereof.  This Agreement shall be subject to change or modification only with the mutual written consent of both parties.


(g)  Force Majeure.  If any party is rendered unable, wholly or in part, by force majeure, including acts of God, natural disasters, civil disturbances, actions of the federal government, or other causes not reasonably within the control of the party claiming such inability to carry out any of its obligations under this Agreement, other than an obligation to pay or provide money, then such obligations of that party, to the extent affected by such event of force majeure and to the extent that due diligence is being used to resume performance at the earliest practicable time, shall be suspended during the continuance of any inability so caused to the extent provided but for no longer period, provided that immediate notice is given to each of the affected parties.  Such cause, as far as possible, shall be remedied with all reasonable diligence.


(h)  Counterparts.  The parties agree that this Lift Station Agreement may be executed in multiple counterparts which, taken together, shall form the contractual agreement of the parties.


(i)  Authority.  The person signing this Agreement warrants that he is authorized to sign this Agreement on behalf of the respective signatory.  


(j)  Assignment.  This Agreement, including the rights to service capacity and the obligations to pay certain costs, is assignable in whole or in part by HEB, provided that such an assignment must be writing and must require that the assignee accept all of the obligations hereunder as well as the right to receive service, that no such assignment by itself may increase the total wastewater service capacity allocated to HEB hereunder, and that a copy of any such written assignment must be delivered to the City promptly after execution along with the assignee’s contact information for purposes of notice hereunder.

Executed to be effective _______________, 2003.

HEB Grocery Company, LP

By: 
____________________


Name:
____________________

Title:
____________________

The City of Taylor

By:
____________________

Name:
____________________

Title:
____________________ 

Exhibit “A”
HEB Tract

Exhibit “B”
Depiction of Project

Exhibit “C”
Cost Participation Worksheet
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	                HEB - Taylor, Texas
	6-May-03

	                     Probable Construction Costs
	

	                     Wastewater Lift Station 
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	Code Description
	
	QTY
	Unit
	Unit Price
	Total

	
	
	
	
	
	

	Combined Project City/HEB
	
	
	
	

	8" PVC SDR-35 ww line
	
	1,900
	LF
	$25.00
	 $        47,500 

	4' diameter ww manhole
	
	7
	EA
	$2,500
	 $        17,500 

	4" PVC SDR-26 ww force main
	
	4,350
	LF
	$17.00
	 $        73,950 

	Bore & Jack 8" ww line (1 location)
	50
	LF
	$100
	 $          5,000 

	Bore & Jack 4" ww force main (2 locs)
	100
	LF
	$80
	 $          8,000 

	Trench safety system
	
	2,000
	LF
	$1
	 $          2,000 

	Connect to existing ww system
	
	1
	LS
	$1,000
	 $          1,000 

	1" air release valve incl box
	
	1
	EA
	$1,500
	 $          1,500 

	Lift station including pipe, slab,
	
	
	
	
	

	  controls, etc. 
	
	1
	LS
	$25,000
	 $        25,000 

	250 gpm, 4" diameter pump
	
	2
	EA
	$8,000
	 $        16,000 

	6' diameter wwmh (wet well & piping)
	2
	EA
	$4,000
	 $          8,000 

	6' chain line fence with gate
	
	100
	LF
	$15
	 $          1,500 

	Caliche base access road and parking
	150
	SY
	$20
	 $          3,000 

	Silt Fence
	
	3,000
	LF
	$5
	 $        15,000 

	Minor lift station site grading
	
	1
	LS
	$2,000
	 $          2,000 

	Revegatation
	
	7,500
	SY
	$0.25
	 $          1,875 

	Power service
	
	1
	LS
	$10,000
	 $        10,000 

	Autodialer
	
	1
	LS
	$3,000
	 $          3,000 

	emergency generator and propane tank
	1
	LS
	$20,000
	 $        20,000 

	
	
	
	
	Subtotal
	 $      261,825 

	
	
	
	
	Engineering/Surveying
	 $        30,000 

	
	
	
	
	Contingency (10%)
	 $        29,175 

	
	
	
	
	 Total
	 $      321,000 
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