AGREEMENT OF PARTICIPATION

This Agreement of Participation is by and between the Taylor Independent School District, a political subdivision of the State of Texas (“TISD”), the City of Taylor, Texas, a political subdivision of the State of Texas (“City”), the Taylor Economic Development Corporation, a quasi governmental non-profit corporation established under the Development Corporation Act of 1979, (“TEDC”), Williamson County, Texas, a political subdivision of the State of Texas (“County”), Johns Community Hospital, a Texas Non-profit Corporation (“Hospital”), the Taylor Housing Authority, a quasi governmental non-profit corporation formed under the Housing Authorities Law of the State of Texas, (“Housing Authority”), Temple College at Taylor, a Texas Non-profit Corporation (“TCAT”), the Taylor Chamber of Commerce, a Texas Non-profit Corporation (“Chamber”), and each enters into this Participation Agreement to administer a Telecommunications Infrastructure Fund (TIF) grant (“Grant”) received by them and to operate, sustain, and administer equipment and services obtained using Grant funds  establishing  a wireless broadband network and its infrastructure to serve Taylor, Texas, and its surrounding area and the surrounding communities (“Network”).  The parties to this Participation Agreement shall be collectively referred to as TaylorCNET or Participants and individually referred to as Participant or the abbreviated designation given to each Participant.

W I T N E S S E T H:


WHEREAS, the Texas Telecommunications Infrastructure Fund Grant to TaylorCNET has been or shall be used to establish the Network; and


WHEREAS, each Participant made a cash contribution to obtain the Grant; and

WHEREAS, TaylorCNET executed contracts and incurred obligations necessary to establish the Network, and the contracts and obligations are ratified and confirmed by each Participant to this Agreement; and


WHEREAS, TaylorCNET desires to establish the rights, privileges, and benefits, as well as the liabilities among each Participant pertaining to TaylorCNET and the Network, and each Participant desires to maintain, sustain and operate TaylorCNET and the Network, and this Agreement is given to establish such rights, privileges, benefits and liabilities and to establish the association and the organization of Participants as TaylorCNET.


NOW THEREFORE, in consideration of the mutual covenants, terms and conditions herein contained, and the above stated recitals that are incorporated into this Participation Agreement, the Participants hereby mutually covenant and agree as follows:

1)
Each Participant made the following contribution to TaylorCNET that was necessary to obtain the Grant, to purchase equipment and services for the Network and to operate TaylorCNET from May 1, 2002 to April 30, 2003:

a) Taylor Independent School District - $17,000.00 of which $5,000.00 was a cash contribution and donation of the TaylorCNET office, workrooms and utilities in the old TISD Middle School building, valued at $12,000.00 per year.

b) City of Taylor, Texas – $21,000.00 of which $15,000.00 was a cash contribution and donation of the Taylor water towers valued at $6,000.00;

c) Taylor Economic Development Corporation - 15,000.00 cash contribution;

d) Williamson County - $3,500.00 cash contribution;

e) Taylor Housing Authority - $1,500.00 cash contribution;

f) Johns Community Hospital - $1,000.00 cash contribution;

g) Temple College at Taylor - $1,000.00 cash contribution;

h) Taylor Chamber of Commerce - $1,000.00 cash contribution;

2)
The TaylorCNET Grant was in the amount of $500,000.00 and paid to TISD as fiscal agent for TaylorCNET.  The Grant and other funds received by TaylorCNET and the expenditures and costs paid from the Grant and other funds by TISD as fiscal agent for TaylorCNET, are attached hereto as Exhibit “A” and incorporated by reference herein, and are ratified, approved and confirmed by each Participant. The TISD, as fiscal agent for TaylorCNET, shall receive all money, funds, income, cash, and all other payments due TaylorCNET, shall be authorized to pay all expenditures, fees, and costs incurred by TaylorCNET, shall account for the Grant and funds received and paid by TaylorCNET, and shall be the authorized signatory for TaylorCNET on any contracts or other instruments required by TaylorCNET.  The TISD as fiscal shall have such further authority allowed by the Board, hereinafter described and established by TaylorCNET.

3)
TaylorCNET operates as an unincorporated association and each Participant appointed the TISD, City, TEDC, County and Hospital as their designated representatives and agents, hereafter be referred to as the “Board”, and each Participant ratifies, approves and confirms all actions taken by the Board. The Board shall hereafter be composed of five Participants, of which three shall be permanent Board Participants and two shall be elected Board Participants.  The three permanent Board Participants shall be the TISD, City, and TEDC and the elected Board Participants shall be the two Participants elected by and from the elected Board Participants, the County, TCAT, Hospital, Housing Authority, and Chamber, on an annual basis, starting one year from the date of this Participation Agreement. The Board shall be authorized to act for and on behalf of each Participant as their agent and representative in all matters, including without limitation, management and operation of TaylorCNET and the Network.  The Board shall have the same powers granted to directors under the Texas Business Corporation Act, except when modified or amended by this Participation Agreement, in which event this Participation Agreement shall control. 

4)
The Participants acknowledge the Grant was and will be used to establish the Network.  The Participants further acknowledge TaylorCNET and the Network must be sustained to continue operation, and future cash contributions from each Participant may be necessary to do so.  Future cash and in kind contributions required from each Participant to sustain TaylorCNET and the Network shall be paid to TaylorCNET according to Paragraph One of this Agreement 

5)
TaylorCNET, through its Board, executed contracts deemed necessary for TaylorCNET and the Network (“Contract”).  Each Participant acknowledges, approves, ratifies, and confirms the Contracts on behalf of TaylorCNET and each Participant.

6)
The Contracts include a Master Communications Equipment and Water Tower Lease Agreement by and between City, TaylorCNET and SkyVue Wireless Broadband Network, Inc., (“SkyVue Agreement”) wherein SkyVue agrees to operate the Network for TaylorCNET in the manner set out in the SkyVue Agreement.

7)
The SkyVue Agreement provides the City, as a political subdivision and not as a Participant, and TaylorCNET revenue sharing from Network operations (“Revenue Sharing”) and shall be paid to them jointly.    Payment to the City is consideration for lease of City water towers required in the SkyVue Agreement and for the Network.  All payments to the City, as a political subdivision and not as a Participant, and TaylorCNET shall be allocated between them as provided in this Participation Agreement and the SkyVue Agreement.

8)
Participants acknowledge and agree the Revenue Share may not be sufficient to operate, maintain and sustain the Network and TaylorCNET (“Sustainability”).  Sustainability costs shall be determined by the Board no less often than annually, and shall consider, without limitation, the following factors and considerations:

a. Equipment requirements;

b. Employment and salary requirements;

c. Service requirements;

d. Maintenance and expansion of the Network;

e. Consulting service;

f. Travel requirements;

g. Advertisement expenses;

9)
In the event a deficiency for Sustainability occurs, the Board shall send written notice to each Participant allocating the percentage ratio deficiency required as an additional cash and/or in-kind contribution from each Participant.  In the event any Participant fails, refuses or determines it shall not make its required additional contributions for Sustainability, the Board shall furnish written notice to the Participant demanding payment or receipt from the Participant of the additional share percentage required from the Participant, which shall be paid by the Participant on or before thirty (30) days from the date of the Board demand to the defaulting Participant.  In the event the Participant fails to make the future contribution required for Sustainability after the thirty (30) day notice, the Participant shall be deemed to have voluntarily terminated its participation in TaylorCNET and shall be a “Terminated Participant”.  A Terminated Participant shall forfeit all rights, privileges and benefits previously derived by the Terminated Participant from TaylorCNET and the Network. The Terminated Participant shall also (i) waive, relinquish, discharge, and forfeit all claims against TaylorCNET and the other Participants arising under this Participation Agreement, and operation of TaylorCNET and the Network and (ii) the Terminating Participant shall forfeit its position on the Board, if the Terminating Participant is a Board representative, and (iii) shall waive, relinquish, discharge, and forfeit all claims for reimbursement of contributions and all other costs paid to or on behalf of TaylorCNET in consideration for allowing voluntary termination of participation in TaylorCNET.   There shall not, however, be any further liability by and between TaylorCNET, the remaining Participants and the defaulting Participant.

10)
  In the event the Revenue Share paid jointly to TaylorCNET and the City, as a Political Subdivision and not as a Participant, exceeds the Boards determination of Sustainability for the period of time for which Sustainability was calculated, the amount of Revenue Share received by TaylorCNET in excess of the Board Sustainability projection shall be paid, distributed, or retained by the Board as hereinafter provided. First, the City, as political subdivision and not as a Participant shall be entitled to receive payment for its lease of the City water towers in consideration for use by TaylorCNET and SkyVue.   The lease payment shall be calculated on the basis of $1,000.00 per month for each antenna located on any City water tower used by TaylorCNET or SkyVue and reimbursement to TISD, as a political subdivision and not as a Participant, in the amount of $12,000.00 per year or actual cost as approved by Board representing reimbursement of its in kind donation for the TaylorCNET office, workrooms and utilities. Next, the remainder of the Revenue Share exceeding the Sustainability, reimbursement of the City water tower lease and TISD in kind donation for the TaylorCNET office, workrooms and utilities, shall be retained or paid by the Board, in its sole discretion, to reserve and allocate the excess Revenue Share for future growth and expansion of TaylorCNET or the Network or use the excess Revenue Share to refund all or a portion of the past contributions (both cash and non-cash/in kind) made by the Participants to TaylorCNET, not otherwise previously reimbursed. 

11)
TaylorCNET expenditures included purchase of equipment described in the SkyVue Agreement under the Communications Equipment Lease Section.  The equipment is subject to the SkyVue Agreement for use and other disposition and replacement by SkyVue under the SkyVue Agreement, all of which is ratified, approved and confirmed by the Participants.

12)
The SkyVue Agreement requires an agent to act on behalf of TaylorCNET.  The Board and each Participant to this Agreement, ratifies, approves and confirms TISD as its fiscal agent to act for and on behalf of TaylorCNET and the Board with regard to the SkyVue Agreement.

13)
In the event the Participants no longer make future contributions required by this Agreement to Sustain TaylorCNET and the Network, then in that event, all equipment purchased by TaylorCNET, shall be retained and owned by TISD, except for the equipment installed on a Participants premises, which shall become property of the Participant. 

14)
The SkyVue Agreement provides all Revenue Share shall be paid to the City, as a political subdivision and not as a Participant of TaylorCNET, in the event TaylorCNET and the Participants do not sustain the Network and TaylorCNET no longer has Participants.  In that event, each Participant waives, relinquishes, and discharges all claims against the City for Revenue Share paid to the City, as a political subdivision and not as a Participant, under the SkyVue Agreement in consideration for use of the City water towers.

15)
The SkyVue Agreement provides a term for lease of the City water towers necessary for the SkyVue Agreement.  The City represents, covenants and agrees that it shall extend the SkyVue Agreement pertaining to the City water towers, as provided in the SkyVue Agreement, as long as there are Participants in TaylorCNET.

16)
The SkyVue Agreement allows Participants Network services more fully described in the SkyVue Agreement, provided TaylorCNET is Sustainable and Participants remain in TaylorCNET.  In the event TaylorCNET no longer remains Sustainable and TaylorCNET no longer has Participants, then in that event, the Network services provided Participants under the SkyVue Agreement shall cease and shall no longer be provided.  The Participants hereby waive, relinquish, and discharge all claims against the remaining Participants for termination of the services to the Participant under the SkyVue Agreement in the event TaylorCNET is no longer Sustainable or the Participant no longer participates in TaylorCNET.

17)
This Participation Agreement cannot be modified except by a written instrument executed by the Board. 

18)
The headings, captions and numbers in this Participation Agreement are solely for convenience and shall not be considered in construing or interpreting any provision in this Participation Agreement. 

19)
Wherever appropriate in this Participation Agreement, personal pronouns shall be deemed to include other genders and the singular to include the plural, if applicable.

20)
This Agreement contains all agreements, promises and understandings by and between This Agreement shall be governed and interpreted by, and construed in accordance with, the laws of the State of Texas, and shall be performable in Williamson County, Texas. 

21)
This Agreement shall extend to and bind the representatives, successors, and permitted assigns of the Participants.

22)
In case any one or more of the provisions contained in this Participation Agreement shall for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality, or unenforceability shall not affect any other provisions hereof and this Participation Agreement shall be construed as if such invalid, illegal or unenforceable provision had never been included herein.

23)
The individual executing this Participation Agreement on behalf of each party represents and warrants to the other parties that such party has full right and authority to enter into this Participation Agreement and perform its obligations hereunder.

24)
This Participation Agreement may be executed in several counterparts, each of which shall constitute an original and all of which shall constitute the same Participation Agreement.

25)
Time is of the essence in this Participation Agreement.
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